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PETITIONER NASSER’S REPLY TO RESPONDENT’S RESPONSE (DKT. #330) 
 

Petitioner, ABDULLATIF NASSER (ISN #244), by and through his Attorneys, 

THOMAS ANTHONY DURKIN, BERNARD E. HARCOURT, and MARK MAHER, in 

reply to Respondent’s Response to Petitioner Nasser’s Supplemental Brief Modifying His Position 

in the Ongoing Litigation in Light of the D.C. Court of Appeals’ Opinion in Ali v. Trump, filed on 

November 23, 2020, (Dkt. #330), hereby states as follows:  

I. LAW-OF-WAR DETENTION MUST BE TETHERED TO THE  
DETAINEE’S RISK OF RETURNING TO THE BATTLEFIELD 

 
 Respondent argues, as it has done so for almost twenty years now, that Nasser’s detention 

remains lawful, so long as hostilities against al-Qaeda, the Taliban, and associated forces are 

ongoing.   Respondent appears to contend as well that the threat of a detainee returning to the field 

of battle is wholly irrelevant to the arbitrariness and legality of their detention at Guantanamo. 

Respondent’s Response to Petitioner Nasser’s Supplemental Brief Modifying His Position in the 
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Ongoing Litigation in Light of the D.C. Court of Appeals’ Opinion in Ali v. Trump (Dkt. #330) 

(“Gov’t Response”) at 9, 11, 15.  

Respondent’s position that the legality of Guantanamo detention relies principally and 

exclusively on ongoing hostilities and a one-time determination of enemy combatant status is 

dangerous, unconstitutional, and contrary to the D.C. Circuit’s opinion in Ali v. Trump (Ali III), 

959 F.3d 364 (D.C. Cir. 2020).  Respondent cites Awad v. Obama, 608 F.3d 1, 11 (D.C. Cir. 2010), 

Almerfedi v.  Obama, 654 F.3d 1, 4 n.3 (D.C. Cir. 2011), and Al-Alwi v. Trump, 901 F.3d 294, 297 

(D.C. Cir. 2018), for the proposition that continued detention is lawful so long as hostilities remain 

ongoing, Gov’t Response at 1–2, 13–15.  Yet, Respondent fails to square those opinions with the 

reasoning of Ali III, the impetus behind counsels’ filing of this Supplemental Brief in the first 

place. In making the sweeping claim that continued detention need not serve the underlying 

purpose of law-of-war detention, Respondent omits key language in the D.C. Circuit’s opinions 

that tailors executive law-of-war detention to the narrow and specific purpose of “‘prevent[ing] 

captured individuals from returning to the field of battle and taking up arms once again.’”  Ali III, 

959 F.3d at 370 (citing Hamdi v. Rumsfeld, 542 U.S. 507, 518 (2004) (“The purpose of detention 

is to prevent captured individuals from returning to the field of battle and taking up arms once 

again.”  (citation omitted)); Al-Alwi, 901 F.3d at 297–98); see also Ali v. Obama (Ali II), 736 F.3d 

542, 545 (D.C. Cir. 2013) (“The purpose of military detention is to detain enemy combatants for 

the duration of hostilities so as to keep them off the battlefield and help win the war.”).  What the 

higher courts’ precedents hold is that the duration of hostilities simply sets the outer limit of 

permissible detention; but Guantanamo detention must nonetheless be tethered to the underlying 

purpose of incapacitating enemy belligerents, as required by the Authorization for Use of Military 

Force (“AUMF”), Pub. L. No. 107-40, § 2, 115 Stat. 224, 224 (2001) (“[T]he President is 
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authorized to use all necessary and appropriate force . . . in order to prevent any future acts of 

international terrorism against the United States . . . .” (emphasis added)).  

And even as Ali III held that the lengthy duration of Abdul Razak Ali’s detention did not 

violate substantive due process, the panel carefully reasoned that the PRB had reviewed Ali’s 

detention at least eight times.  959 F.3d at 370–71.  The Ali III panel found material that the PRB 

“ha[d] recommended continued detention because of the threat his release would pose[,]” id.  at 

370, and thus placed the detainee’s enemy combatant status as a primary inquiry in considering 

the legality of continued detention.  PRB review is a strong indicator of whether enemy combatant 

status continues to attach to Guantanamo detainees because such review is the only procedural 

mechanism available to them short of full-on habeas corpus review.  Thus, as Ali III and other 

precedential Circuit opinions make clear, ongoing hostilities during the duration of detention is 

more properly understood as one, rather than the only, necessary condition for Guantanamo 

detention, with incapacitation serving as the pervading purpose of such detention.  

Respondent points out that the AUMF may allow the detention of enemy combatants for 

the duration of hostilities, full stop.  Gov’t Response at 13–14 (citing Ali III, 959 F.3d at 370; Al-

Alwi, 901 F.3d at 297).  But taken to its logical conclusion, Respondent’s position would allow for 

endless detention and possibly even civilian detention because, without PRB review or habeas 

corpus review, there is no meaningful opportunity to revisit a Guantanamo detainee’s combatant 

status.1  It simply cannot be that once a person is deemed to be an enemy combatant, that initial 

status determination remains categorically and limitlessly true without any subsequent review of 

the factual and legal bases of such a determination.  PRB review provides such an opportunity to 

 
1 Notwithstanding the absurdity of this proposition, government counsel told Judge Hogan in oral argument on the 
“Mass Petition” exactly that, in response to Judge Hogan’s question about whether the government believed it could 
hold these men for the duration of the Hundred Years’ War between France and England.  See Transcript of Oral 
Argument, Anam et al., v. Trump, et al., (D.C. Cir. 2018), pp.  36-37, attached hereto as Exhibit A.   
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reassess enemy combatant status.  Al Hela v. Trump, 972 F.3d 120, 152 (D.C. Cir. 2020) (Griffith, 

J., concurring in part and concurring in judgment) (“[T]he Executive Branch has reviewed Al 

Hela’s detention no less than eight times, each time reaffirming that he represents ‘a continuing 

significant threat to the security of the United States[,]’ . . . repeatedly [finding] that Al Hela’s 

detention continues to serve this preventive purpose[.]” (citations omitted)).  

Undersigned counsel for Nasser submit that the PRB’s determination, while not fully 

determinative of the legality of continued detention, is strong evidence regarding the legality of a 

detainee’s continued detention.  Thus, when a PRB determines that any risk of further hostile acts 

is mitigable by reasonable security assurances, and when those security assurances are met as they 

have been here, the Executive Branch for all intents and purposes should lose its presumption that 

continued detention is justified.  Put another way, in the “Forever War” in which Nasser finds 

himself, a final Executive Branch finding that a Guantanamo detainee no longer presents a 

meaningful threat of returning to the battlefield should rebut the ridiculous proposition that the 

government may detain someone forever.  

 To find evidence that Nasser’s ongoing detention is arbitrary, the Court need look no 

further than the results of the very process that the Government purports to rely upon.  See 

Respondents’ Opposition to Petitioners’ Motion for Granting Writ of Habeas Corpus (“Gov’t 

Response Opposing Mass Petition”) at 24 (stating that the Government “does not have an interest 

in detaining enemy combatants longer than necessary, which is why it has reviewed, and continues 

to review, whether individual Guantanamo detainees need to remain detained”).  Even if the 

Government had some level of discretion in its administration of law-of-war detention, that 

discretion has to be confined to the purpose of preventing detainees from returning to the 

battlefield.  As Nasser’s detention continues to stretch on, the Government faces an increased 
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burden to demonstrate that its actions fit within these lawful boundaries. See Rasul v. Bush, 542 

U.S. 466, 488 (2004) (Kennedy, J., concurring) (“[A]s the period of detention stretches from 

months to years, the case for continued detention to meet military exigencies becomes weaker.”). 

As the PRB process developed by the Executive Branch has already made clear, any potential law-

of-war purpose has “unravel[ed]” in the many years since Nasser’s initial detention.  Hamdi v. 

Rumsfeld, 542 U.S. 507, 521 (2004).  The PRB recognized this unraveling of any law-of-war 

purpose in 2016, when it made its recommendation of Nasser’s transfer.  See Exhibit B, 

Unclassified Summary of Final Determination.  Nasser’s detention is thus arbitrary not only 

because it is untethered to a legitimate law-of-war purpose, but because it is also inconsistent with 

the stated purpose of the Government’s PRB process and with the way the Government has 

implemented the PRB process with past transferees. 

II. ALI III STRONGLY SUGGESTED THAT A FAVORABLE PRB 
DETERMINATION SERVES AS A BASIS FOR NASSER TO  
CHALLENGE HIS CONTINUED DETENTION UNDER  
THE SUSPENSION AND DUE PROCESS CLAUSES 

 
 Respondent asks this Court to disregard the measured carve-out of footnote 4 in the Ali III 

opinion and to hold that neither PRB review nor enemy combatant status play any role in 

evaluating a Guantanamo detainee’s Due Process or Suspension challenge.  Gov’t Response at 15–

20.  Respondent’s position, like its other positions, is inconsistent with D.C. Circuit precedent and 

with the position the Government has advanced in previous challenges to Guantanamo detention. 

 Nasser’s arguments for relief under the Suspension Clause and Due Process Clause are 

directly responsive to Ali III.  The Ali III Court pointedly noted that its decision does not “present 

the question of what protections might apply to a detainee whom the [Periodic Review] Board has 

determined to be suitable for release, yet who continues to be detained,” 959 F.3d at 371 n.4, which 

is Nasser’s exact circumstance.  Respondent downplays this statement by the Court, arguing that 
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it should not affect the adjudication of Nasser’s claims.  Gov’t Response at 12.  However, 

Respondent’s reading away of the footnote cannot be accepted because it would render the Court’s 

careful carve-out in footnote 4 meaningless. The Ali III panel went out of its way to note that its 

fact-specific analysis—however purportedly rooted in Circuit precedent—did not answer the 

question of what constitutional protections might be due to a petitioner who, like Nasser, has been 

cleared for release by the PRB yet continues to be detained at Guantanamo.  It would have been 

unnecessary for the Ali III Court to note this exception unless, at minimum, it implicitly meant to 

invite further argument from detainees in Nasser’s position on the very open question of the extent 

to which PRB determinations affect the constitutional rights of Guantanamo detainees.  Even if 

the carve-out was unnecessary to the opinion’s holding, the Court’s intentional disclaimer shows 

that the Ali III panel considered PRB review as an important factor in the analysis of the 

constitutional protections due to detainees.  In considering those protections due to Nasser, the Ali 

III panel’s obvious concern and its analytical approach mean that the habeas challenge presented 

by the Supplemental Brief must be given its proper weight. 

Respondent argues that PRB review does not render Nasser’s continued detention arbitrary 

and points to the discretionary nature of the PRB process.  Gov’t Response at 15–16.  Respondent’s 

argument misses the point.  PRB review need not be the sole or even principal determinant of 

arbitrariness.  Rather, a favorable PRB determination must be viewed as evidence that Nasser’s 

detention has strayed from the underlying original purpose of law-of-war detention—preventing 

enemy belligerents from returning to the battlefield.     

This position is consistent with the reasoning of Ali III, which affirmed the denial of Ali’s 

petition for habeas corpus, in part, because he lacked “ground to stand on in claiming that time has 

dissipated the threat he poses.”  959 F.3d at 370.  Specifically, the D.C. Circuit reasoned that the 
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PRB reviewed “Ali’s detention no less than eight times[,]” each time determining that detention 

was warranted in his case.  Id. at 370–71.  In other words, Ali III weighed unfavorable PRB 

determinations as aggravating factors in determining whether the Due Process Clause afforded 

him any greater procedural or substantive protections than those already extended to him at the 

time.  Thus, consistent with the Court’s holding in Ali III, what’s good for the goose is good for 

the gander.  This Court should and constitutionally must, it is submitted, weigh Nasser’s PRB 

recommendation of transfer as a critical determining factor towards granting the rightful relief he 

seeks.  To reason otherwise would render PRB review empty and meaningless, in contravention 

to the reasoning of Ali III, not to mention that it would make a mockery of any meaningful sense 

of justice for someone detained without charges by this country for going on twenty years. 

Further, Respondent’s argument that a favorable PRB decision holds no weight when 

analyzing a detainee’s constitutional protections is inconsistent with the Government’s past 

arguments, which have relied heavily on PRB recommendations. The Government encouraged the 

Ali III Court’s reliance on PRB recommendations by emphasizing that unfavorable PRB 

determinations show that Ali’s detention was not “arbitrary.”  Brief for Respondents in Ali v. 

Trump (“Gov’t Brief in Ali III”) at 21.  The Government stated that the Executive decided not to 

transfer Ali because it “determined through multiple periodic reviews that petitioner poses a 

continuing and significant threat to the security of the United States.” Id. at 22.  And the 

Government’s reliance on PRB review extends beyond Ali III.  In its brief opposing a mass petition 

for habeas corpus from a group of detainees including both Ali and Nasser, the Government 

similarly emphasized its reliance on the PRB process, noting that it “does not have an interest in 

detaining enemy combatants longer than necessary, which is why it has reviewed, and continues 

to review, whether individual Guantanamo detainees need to remain detained.”  Gov’t Response 
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Opposing Mass Petition at 24.  Instead of sticking to this sensible policy, the Government has left 

Nasser in what Judge Hogan astutely called a “Catch-22” “no-man’s land.”  See Ex. A, Transcript 

of Oral Argument, Anam et al., v. Trump, et al., (D.C. Cir. 2018), p. 31.  It is directly contradictory 

to the Government’s previous position, and thus arbitrary, for Respondent to switch course now 

and argue that Nasser’s favorable PRB recommendation holds no weight. 

And when the Government seeks to strike a favorable PRB determination as irrelevant to 

determining the legality of continued detention, as the Government has argued in Nasser’s case, it 

effectively tells Guantanamo detainees: “Heads I win; tails you lose.”  The Government cloaks 

this Catch-22, lose-lose scenario under the guise of “discretion,” only ever applying that discretion 

when it favors prolonged detention without proper regard for the weighty constitutional interests 

at stake in Guantanamo detention.  Thus, the Court should find that Nasser’s favorable PRB 

determination is, in fact and in law, a basis for determining the legality of his continued detention. 

III.  AL HELA STANDS ON SHAKY GROUND 
 
 Respondent justifies the categorical dismissal of Nasser’s, and all the detainees’, due 

process rights by pointing to the D.C. Court of Appeals’ recent decision in Al Hela, referring to it 

as “the current law of the Circuit.”  Gov’t Response at 18.  However, Al Hela is inconsistent with 

prior established D.C. Circuit precedent.  While it may represent the view of that panel’s majority, 

it does not, cannot, and should not represent the law of the Circuit. 

 In Qassim v. Trump, 938 F.3d 522, 530 (D.C. Cir. 2019), the D.C. Circuit emphasized that 

constitutional protections for Guantanamo detainees may be housed in “the Fifth Amendment’s 

Due Process Clause, the Suspension Clause, both, or elsewhere.”  The D.C. Circuit has consistently 

assumed that some due process protections may apply at Guantanamo.  See, e.g., Ali III, 959 F.3d 
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at 369; Aamer v. Obama, 742 F.3d 1023, 1039 (D.C. Cir. 2014); Al-Madhwani v. Obama, 642 F.3d 

1071, 1077 (D.C. Cir. 2011). 

In Al Hela, “Judge Rao and Judge Randolph transformed their minority view of the 

application of the Due Process Clause at Guantanamo into binding circuit precedent.”  Petition by 

Petitioner-Appellant Al Hela for Rehearing En Banc by the D.C. Court of Appeals in Al Hela v. 

Trump (“Petition for Rehearing En Banc in Al Hela”) at 7.  Judge Rao joined a dissent to the D.C. 

Circuit Court of Appeals’ denial of rehearing en banc in Qassim, arguing that the Due Process 

Clause does not apply at Guantanamo. Petition for Rehearing En Banc in Al Hela at 7.  Judge 

Randolph was similarly critical of the Circuit’s assumption that the Due Process Clause may apply 

in his concurrence in Ali III.  Petition for Rehearing En Banc in Al Hela at 7.  

Al Hela forgoes judicial restraint to impose a far-reaching and unnecessary constitutional 

decision that is inconsistent with D.C. Circuit precedent. See Al Hela, 772 F.3d at 143 (Griffith, J., 

concurring in part and concurring in judgment) (“It is considerably more restrained to apply our 

established precedents to Al Hela’s narrow claims than it is to make sweeping proclamations about 

the Constitution's application at Guantanamo.”).  With a petition for rehearing en banc still being 

considered by the D.C. Court of Appeals, Al Hela is a slender reed on which to lean. 

IV.  CONCLUSION 

For the foregoing reasons, this Court should grant Petitioner Nasser’s motion for immediate 

release; or at a minimum delay any decision on the Petition until after the Court of Appeals decides 

the en banc petition in Al Hela.  

Counsel would also suggest that it might be prudent, from a judicial economy standpoint, 

to consider delaying any decision on Nasser’s supplemental brief until the Biden Administration 

can weigh in on this dilemma.  Since the Obama Administration believed the Trump 
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Administration’s Department of Defense would act in good faith on Nasser’s release, perhaps 

another Administration might.   

Dated: December 21, 2020 

 
Respectfully Submitted, 
 
 
/s/ Thomas Anthony Durkin 
Thomas Anthony Durkin (IL Bar No. 697966) 
DURKIN & ROBERTS 
515 W. Arlington Pl.    
Chicago, IL 60614   
(312) 913-9300 
tdurkin@durkinroberts.com 
 
 
/s/ Bernard E. Harcourt 
Bernard E. Harcourt (NY Bar No. 2356970) 
COLUMBIA LAW SCHOOL 
435 West 116th Street 
New York, NY 10027 
(212) 854-1997 

      beh2139@columbia.edu 
 
 

/s/ Mark Maher 
Mark Maher (NY Bar No. 5347265) 
REPRIEVE US 
1101 New York Ave. NW 
Ste. 1000 
Washington, DC 20005 
(267) 679-4759 
mark.maher@reprieve.org.uk 
Admitted only in New York.  Practice limited to 
federal litigation pursuant to D.C. Court of Appeals 
Rule 49(c)(3). 

 
 

Attorneys for Petitioner Nasser
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CERTIFICATE OF SERVICE 

  
Thomas Anthony Durkin, Attorney at Law, hereby certifies that the foregoing was served 

on December 21, 2020, in accordance with Fed.R.Civ.P.5, and the General Order on Electronic 
Case Filing (ECF) pursuant to the district court’s system as to ECF filers.  
  

/s/ Thomas Anthony Durkin                           
515 W. Arlington Place  
Chicago, IL 60614  
(312) 913-9300  
tdurkin@durkinroberts.com  
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Date of Final Determination 

11JUL2016 

UNCLASSIFIED 

Approved for Public Release 

Unclassified Summary of Final Determination 

Detainee Name 

Abdul Latif Nasir 

Detainee ISN 

244 

The Periodic Review Board, by consensus, determined that continued law of war detention of the detainee is no longer 
necessary to protect against a continuing significant threat to the security of the United States. The Board recognizes the 
detainee presents some level of threat in light of his past activities, skills, and associations; however, the Board found 
that in light of the factors and conditions of transfer identified below, the threat the detainee presents can be 
adequately mitigated. 

In making this determination, the Board considered the detainee's candid responses to the Board's questions regarding 
his reasons for going to Afghanistan and activities while there. The Board also noted that the detainee has multiple 
avenues for support upon transfer, to include a well-established family with a willingness and ability to provide him with 
housing, realistic employment opportunities, and economic support. Finally, the Board considered the detainee's 
renunciation of violence, that the detainee has committed a low number of disciplinary infractions while in detention, 
the detainee's efforts to educate himself while at Guantanamo through classes and self-study, and that the detainee has 
had no contact with individuals involved in terrorism-related activities outside of Guantanamo. 

The Board recommends transfer only to Morocco, with the appropriate security assurances as negotiated by the Special 
Envoys and agreed to by relevant USG departments and agencies. 

1 

Approved for Public Release 

UNCLASSIFIED 
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